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DECISION AND ORDER - AWARDING BENEFITS

This case arisesfromawidow’ sdamfor federa survivor’ sbenefits under the Black Lung Benefits
Act (the Act), and gpplicable federa regulations'. The Act and regulations provide compensation and

1 All gpplicable regulaions which are cited are included in Title 20, Code of Federal Regulations,
and are cited by part and section only. By Procedura Order and Rule dated April 5, 2001 this tribuna
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other benefitsto coal minerswho are totaly disabled due to pneumoconiosis, withinthe meaning of the Act,
and to survivors of coal minerswho weretotdly disabled at the time of their deaths or whose deaths were
caused by pneumoconiogs. The Act and regul ations define pneumoconiosis (“black lung disease” or “cod
workers pneumoconioss’) as achronic dust disease of the lungs and its sequellag, including respiratory
and pulmonary imparments aisng out of coa mine employment, induding both medica or “dinicd”
pneumoconiosis and statutory or “legal” pneumoconiosis. 20 CFR §718.201. This proceedinginvolves
the widow’ sfirst damfor benefitsunder the Act, asamended, filed on June 20, 2000. Since Clamant filed
her application for benefits after January 1, 1982, Part 718 gpplies.

A formd hearing was conducted in Abingdon, Virginiaon January 8, 2001, at whichtimed| parties
were afforded afull opportunity to present evidenceand argument 2. Becausethe miner waslast enployed
in the cod mineindudry in Virginia, the law of the Fourth Circuit Court of the United States controls. See
Shupe v. Director, OWCP, 12 BLR 1-200, 1-202 (1989) (en banc).

ISSUES

At the hearing, the Employer withdrew many of the issueslisted on the referral documentation. The
Employer stipulated that the deceased miner had smple coal workers: pneumoconiosis which arose out
of coal mine employment, but continued to contest complicated coal workers pneumoconios's or
progressve massve fibross, and that the miner's death was not due to the smple coal workers
pneumoconiosis. Employer agreed that Claimant, the miner’ swidow, Molly Sexton, isan digiblesurvivor,
that Employer isthe properly named Responsible Operator, and that the miner had worked for Employer
twenty-six years and eight months.

found that the amended regulations promulgated pursuant to the Black Lung Benefits Act by the
Secretary of Labor at 65 Fed. Reg. 79920 et seq. (Dec. 20, 2000) would not affect the outcome of
this pending black lung daim. Accordingly, imposition of astay in the proceedings under the
requirements of the Preliminary Injunction Order issued on February 9, 2001 in Nat’'| Mining Ass nv.
Chao, United States Didtrict Court for the Digtrict of Columbia, No. 1:00CV 03086 (EGS) was
determined to be inappropriate. Subsequently, Digtrict Judge Sullivan granted defendant’ s motion for
summary judgement and dissolved the Prliminary Injunction Order in Nat’| Mining Assn. supra. on
August 9, 2001. This case, therefore, is decided pursuant to Part 718 as amended.

2 At the hearing, Director’s Exhibits (DX”) 1- 37 were admitted without objection (TR 7).
“TR’ denotes transcript of the hearing. The Claimant did not submit additiona exhibits. Employer’s
exhibits (“EX”) 1-33 were admitted without objection (TR. 28). The Claimant, who had the assistance
of counsd, testified at the hearing (TR. 16 - 25).
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FINDINGS OF FACT

Background

The parties stipulated, and thistribunal finds, that Claimant’ s deceased husband, was a coa miner
within the meaning of Section 402(d) of the Act and Section 725.202 of the Regulations for at least 26
years(TR. 8, 26, DX 5). Claimant married her husband onJuly 14, 1984 (DX 7). Sheremained married
to him until he died on December 11, 1999 (TR. 16, DX 1).

Procedural History

Themine’'s last day of work was November 24, 1999. He was hospitalized severd times after
this. On December 8, 1999, he was seen a S. Mary’ s Hospital Emergency Room, later admitted, and
died on December 11, 1999. Claimant filed her survivor's clam on February 23, 2000. The Deputy
Director granted thiswidow’s claim on August 7, 2000 (DX 33), and Employer requested a hearing on
Augus 14, 2000 (DX 34). The case was referred to the Office of Administrative Law Judges on
September 6, 2000 (DX 37).

Responsible Operator

Paramount Coal Company does not contest its designation as responsible operator liable for
payment of any benefits which may be found to be due to the Clamant (TR. 9).

MEDICAL EVIDENCE

The record includes extensve medica evidence, induding x-ray reports, pulmonary test results,
blood gas study results and hospital records. Since Employer has stipulated to the presence of
pneumoconioss which arose out of the miner’s coa mine employment, and since the only issues are
whether the miner’ s death was due to pneumoconios's and whether the irrebuttable presumption of death
to pneumoconioss as set forthat Section 718.304 is gpplicable to thisdam, the rdevant medica evidence
consgtsof medica reports which discuss the cause of the miner’ s death and the autopsy and pathological
review reports which discuss whether or not the miner’ s autopsy yielded massive lesions.

Medicd ReportsOpinions

The ming’s death certificate, sgned by Dr. P. Baronagan, ligs the cause of death as
cerebrovascular accident due to right cerebral artery thrombosis. Other Sgnificant conditions contributing
to the desth included Ieft bronchopneumonia and right Sided congestive heart failure (DX 8).

Dr. J. Coogan performed an autopsy on December 12, 1999 which was reported on December
28, 1999. Dr. Coogan reported on gross examination, the right lung showed no significant adhesions, but
the pleurd showed diffuse deposition of subpleurd lymphatic anthracotic pigment. In the right apex, Dr.
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Coogan noted ascar withassociated parenchyma scarring and cyst formation with prominent parasepta
anthracos swithmaculeformation. Dr. Coogan reported some of the maculeswere coal esced and reached
two centimeters in sze. The left lung showed severe dense adhesions, apica scarring and prominent
codescing macule formation.  In addition, severe bronchopneumonia was present.  On microscopic
examinaionof the rignt lung, Dr. Cooganreported multiple variably szed densely hyainized maculeswhich
coalesce and which are associated with anthraslicotic pigment deposition.  Dr. Coogan stated these
findings were consstent with coal workers: pneumoconiosis. She also stated there was no evidence of
tuberculoss or cancer. On microscopic examinaion of the left lung she reported multiple hydinized
anthragllicotic maculescons stent withcoal workers' pneumoconios's, multiple areas of bronchopneumonia,
some of whichwere resolving, and an apical cydic cavity associated with pulmonary scarring. In addition,
she reported a nodular aggregate of tangled hyphae consistent with aspergillosis with no evidence of
tuberculosis or cancer.

Dr. Coogan's find pathologica diagnoss was. 1) extensve right cerebral ischemic changes
competible with an acute non-hemorrhagic cerebral vascular accident secondary to right internal carotid
artery thrombosis; 2) focal early ischemic changes involving the left cerebra hemisphere, cerebelum and
upper cervica spind cord; 3) bronchopneumonia, left lung, 4) extensve dveolar damage with hydin
membranes, right lung; 5) bilaterd anthracosilicosis compatible withcoa workers' pneumoconioss (black
lung disease); 6) severe left pulmonary pleura adhesions, 7) aspergilloma of left upper lung arising in
cavitary pulmonary scarring; 8) chronic passive congestion, live 9) diffusebilatera rend fibrin thrombi; and
10) locaized severe atheroscleross involving aorta and bilaterd iliac arteries (DX 9, 10).

On May 2, 2000, Dr. R. Naeye, aboard-certified pathologist, reviewed the final hospita records
and examined the lung dides. Dr. Nagye concluded, based on medical reports and his microscopic
examination of the lung tissue, that the deceased miner had: 1) old masses of hyalinized collagen admixed
black pigment and birefringent crystds of dl sizes, severa of whichexceeded one centimeter and may have
reached two centimeters, 2) cavitary leson caused by fungus infection (aspergillus); and 3) very recent
onset of acute lobular pneumonia, characterized by foci of acute inflammatory cdlsfilling dvedlar lumina
with adjacent aress of edema fluid filling these luminain multiple lobes of the lungs He stated there was
evidence of chronic bronchitis but no evidence of chronic emphysema. Dr. Naeye Stated that the mgjor
abnormélity wasthe slicatic lesons that exceeded one centimeter and may have reached two centimeters.
He stated further that these do not resemble complicated pneumoconiosis, however, they meet the current
definition for legal purposes of complicated pneumoconios's.

Dr. Naeye stated there was no evidence of disability secondary to coa workers' pneumoconioss
prior to the miner’s death. He aso noted that no centrilobular emphysema was present inthe lung dides,
a condition which he stated is dmost aways the cause of pulmonary disability in coa workers
pneumoconiosis. Findly, he noted the miner worked until he becameill with pneumonia on December 8,
1999. Dr. Naeye concluded, however, that the pulmonary findings meet the Department of Labor criteria
for complicated cod workers pneumoconiosis (DX 11).
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At a deposition taken on September 29, 2000, Dr. Naeye stated there were many birefringent
crystas present, and so the lesions present were e least partidly slicotic in origin. He stated that severa
such crystas exceeded one centimeter indiameter, and that he could not chalenge or confirm the autopsy
prosector’s finding that some reached two centimeters in diameter sincethe dides were not large enough
to accommodate lesonsthat large. Hereiterated that the large cavitary lesonpresent at autopsy was due
to a fungd infection, specificaly aspergillus. Dr. Nagye dated that the miner’s termind event was the
rapidly spreading acute lobular pneumonia.  He then explained that the lesions present were not
complicated pneumoconioss, which is an immunologic disorder, characterized by chronic inflammeatory
cellsand new collagen which destroy blood vessalsin the inflammatory process.

In his written report, he diagnosed complicated pneumoconios's based on his understanding that
the current definition of complicated coal workers pneumoconioss is a condition where lesons greater
than two centimeters are present. Dr. Naeye agreed the deceased miner had smple coa workers
pneumoconiosis without question, and that it had a Slicotic component. He was not as sure if the lesions
he saw on lung dides would have showed up on chest x-rays, since no scientific sudy has compared the
exact compaosition of individua black lung lesions and their Sze as seenon autopsy to what could be seen
on an x-ray. Hedid not believe they would show up on chest x-ray. At hisdepostion, Dr. Naeye again
declared tha the pneumonia was the termina event, but he stated that the miner had a secondary
thrombosis in one of his carotid arteries, and in his debilitated state his fungus infection advanced very
rapidly. Dr. Naeye opined, however, that the pneumoconioss present did not contribute to the miner’s
death. He based his conclusion, in part, on the fact the miner was till working until he was hospitalized,
and so, “he obvioudy was not incapacitated and didn’t have a significant disability when he suddenly
became ill and this series of unfortunate eventstranspired.” Inaddition, Dr. Nagye noted near normal lung
function just five weeks before the miner’s death in support of his conclusion that the miner was not
disabled by pneumoconios's and that coal workers pneumoconiosis had no role in the miner’s degth.
Finaly, he aso noted the norma findings on chest x-ray reports.

On cross-examination, Dr. Naeye explained that, dthough the lesons may have reached two
centimeters in Sze, the presence of these lesons did not indicate a diagnosis of complicated
pneumoconios's, which is a different disease process from smple coa workers pneumoconiosis. Dr.
Neeye stated that complicated pneumoconioss has a differet geness.  In smple coa workers
pneumoconiods, the micronodules or macronodules expand dowly over time and come together to form
aconfluent mass. Even if these confluent masses reach two centimeters, that is not sufficient to diagnose
complicated pneumoconioss which is a different disease with adifferent cause. Dr. Nagye stated that
complicated pneumoconiods is a disease that continuoudy expandsand isanimmunologica disorder, while
ample coal workers' pneumoconiosis will stop progressing the day aminer ceases coal mine employmen.
Thelesons of Smple coa workers' pneumoconios's, therefore, do not expand after cessation of exposure
to cod minedust. Dr. Nagye dso agreed it is not common, but it is possible, for aminer to have norma
lung function even with complicated pneumoconios's, and he agreed it iswell recognized that many cod
workers pneumoconiosis lesions can not be seen on chest x-ray readings.
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Dr. Naeye dso stated that no one could state with certainty that atwo-centimeter lesonwould or
would not show up as a one-centimeter lesion on an x-ray film. Based on the negative readings he
reviewed which showed no evidence of cod workers pneumoconioss, he opined that the number of
lesons was alow perfusion. He opined further that, if the number of lesons present were of a greater
perfusion, the pneumoconioss present for many years would have shown up on achest x-ray.

Inadditionto these medica reports, the record includesreportsfromahospitdizationinJune, 1980
for pneumothorax and broken ribs following acod mine accident. At thistime, aleft pleura abrasionwas
performed and Dr. Strader noted the presence of anthracotic lower lobes which were surprisngly free of
anthracoss (EX 19) In May, 1984, the miner was hospitdized for bilaterd gpicd infiltrates in the lungs,
which was diagnosed as possible tuberculosis (EX 21).

An Emergency Roomreport from St. Mary’s Hospital dated December 8, 1999 noted the miner
was recently hospitalized and discharged (EX 5). At that time, a chest x-ray showed amild increase in
someinfiltrates in the right base and left lung pneumonia, unchanged. The miner was later admitted to S.
Mary’'s Hospital for treetment of right lower lobe pneumonia, Ift lung with pneumoconios's, chronic
obgtructive pulmonary disease and anemia. Theminer diedin St. Mary’ sHospital on December 11, 1999.
Dr. Baronaganstated inafind report that the miner was treated for right lower obe pneumoniawithstable
right apical infiltrate with acute exacerbation of chronic obstructive pulmonary disease.  In addition, Dr.
Baronagan noted the miner suffered acerebrovascular accident (thrombolytic) probably in his brain ssem
or hypothdamus and cardiac dyshythmia (tachycardia, junctiona rhythm). Dr. Baronagan stated the
miner’ scardiac problems were secondary to his acute respiratory failure, noting again the recent trestment
for pneumonia, left lung with status post pleurodesis and right upper lung interstitial disease with a history
of trestment for tuberculosisin 1981.

Chest x-rays submitted indicate the miner was treated for a pneumothorax in June, 1980, and
changes consistent withatypica mycobacterium were present in August, 1985 through 1987. Chest x-ray
reports from September, 1999 though December, 1999 read origindly by Dr. K . DePonteshowed bilatera
diffuse pulmonary infiltrates and development of pneumonia  These films were re-read by several board-
certified radiologists and B-readers onbehdf of the Employer. Thesere-readingsal concluded therewas
no evidence of pneumoconioss, but there was evidence of an advanced cavitary lesion, possbly
tuberculoss, and infiltrates which were probably pneumonia.

CONCLUSIONS OF LAW AND DISCUSSION

Survivor'sClam

Because Clamant filed her daimafter March 31, 1980, her entitlement to survivor’ sbenefitsmust
be determined under Part 718. 20 C.F.R. 718.2. Section 718.205(c) providesthat afinding of desth due
to pneumoconiosis withrespect to asurvivor' sdam after January 1, 1982, may be made by (1) competent
medical evidence which establishes that the miner’s death was due to pneumoconiosis; or (2) medical
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evidence whichestablishes that pneumoconiosis was a substantialy contributing cause or factor leeding to
the miner’ s death or that the miner’ s death was caused by complications of pneumoconioss; or (3) where
the presumption pertaining to complicated pneumoconioss set forth at Section 718.304 is gpplicable.

The Benefits Review Board has held that in a survivor's claim filed after January 1, 1982, the
adminidrative law judge must make a threshold determinationasto the existence of pneumoconios's under
20 C.F.R. 718.202(a) prior to consdering whether the miner’ sdeath was due to the di seaseunder Section
718.205. Trumbo v. Reading Anthracite Co., 17 BLR 1-85 (1993). Asnoted above, inthisclam, the
Employer has gtipulated that pneumoconiosis ispresent. Thisgtipulationis supported by theautopsy report
of Dr. Coogan as wel as the consultant’s report by Dr. Nagye. Accordingly, this tribund finds the
presence of pneumoconiosisis established under the provisions of Section 718.202(a)(2).

Death Due to Pneumoconios's

Pursuant to 20 C.F.R. 718.205(c)(1), a clamant must establish death due to pneumoconiosis by
competent medica evidence. The death certificate Sgned by Dr. Baronagan stated that the miner’ s degth
was due to cerebrovascular accident due to right cerebral artery thrombosis, but he noted other significant
conditions whichled to degth including left bronchopneumonia and right Sded congestive heart failure. In
the find hospital report, Dr. Baronagan discussed each of the three medical problems independently, nating
at the end of each that the miner expired when he ceased dl respirations and cardiac activity. Inthisreport,
Dr. Baronagandid not discuss with specificity which condition preceded which regarding the miner’ svery
serious respiratory and cardiac conditions. Hisdiscussonindicatesthat al three conditions, the pneumonia
with exacerbation of chronic obstructive lung disease, the cerebrovascular accident, and the cardiac
dysrhythmias, contributed to the miner’ sdeteriorating conditionand eventual desth. Thisisconsstent with
the death certificate which attributed the miner’s degth to the cerebrovascular accident, but noted the
bronchopneumonia as a Sgnificant condition leading to death.

Dr. Naeye gtated in his written reports that the miner’s termina event was the rapidly spreading
pneumonia, but in the deposition he agreed with Dr. Baronagan's assessment the miner’ s deeth was due
to the cerebrovascular accident as well as the bronchopneumonia. Both of the medica reports which
discuss the cause of the miner’s death attribute the miner's death to bronchopneumonia and the
cerebrovascular accident. There is no medica report which concludes the miner’s death was due to
pneumoconiosis. Accordingly, thistribund findsfind death dueto pneumoconiosisis not established under
Section 718.205(c)(1).

Pursuant to 20 C.F.R. 718.205(¢)(2), a damant can establish death due to pneumoconioss if
pneumoconiosis was a subgtantialy contributing cause or factor leading to the miner’ s degth or the degth
was caused by complications of pneumoconioss. The United States Court of Appedls for the Fourth
Circuit has hdd that any condition that hastens the miner’s death is a subgtantialy contributing cause of
death for purposes of Section 718.205. Shuff v. Cedar Coal, 997 F.2d 977 (4™ Cir. 1992).
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Dr. Baronagan opined that the miner's cardiac condition was secondary to his acute respiratory
falure. Both the death certificate and the hospital reports discussed the serious and advancing pneumonia.
Since these reports limit the discusson of the miner’s death to the combination of pneumonia and
cerebrovascular accident, but do not discuss what effect the miner’ s pneumoconiosis had on histermind
condition, thistribunal findsthe evidenceis not sufficient to establishthat the miner’ s s pneumoconicsswas
a ubgtantidly contributing cause of desth or factor in the miner’s death. Accordingly, the tribund finds
desth due to pneumoconiosis is not established under subsection 718.205(c)(2).

The find method for establishing death due to pneumoconiossisif the irrebuttable presumption of
death due to pneumoconiosis at 20 C.F.R. 718.304 isgpplicable. 20 C.F.R. 718.205(c)(3). Inthiscase,
large opacitieswere diagnosed onthe autopsy report. The autopsy prosector, Dr. Coogan, stated that the
prominent paraseptal anthracos's with macule formation resulted in macules codescing, some of which
reached two centimeters. Dr. Naeye agreed therewere some large lesons onthe lung dides, but he could
not establish the exact Sze since the lung dides were smaller than two centimeters.

The Court of Appeals for the Fourth Circuit has held that the different subsections in Section
718.304 require equivalency determinations to establishwhether massive lesions diagnosed by biopsy or
autopsy under subsection718.304(b) are equivaent to large opacities (greater than one centimeter) on x-
ray as set forthunder subsection 718.304(a). Double B Mining, Inc. v. Blankenship, 177 F.3d 240 (4"
Cir. 1999).

In Double B Mining, while ingsting on the need for an equivaency determination, the Fourth
Circuit acknowledged the long standing and frequently expressed standard recognized by the medica
community and the Benefits Review Board “that d least one lesionof two centimetersor greater indiameter
is the minimum requirement for establishing “massve lesons’ and thereby invoking the irrebuttable
presumption.” Id. 177 F.3d at 243-44. The Court cited specific literature recognizing the practical
equivaency of x-ray diagnoss of complicated pneumoconioss by identification of massve lesons at lesst
one centimeter in Sze and biopsy or autopsy diagnosis of massive lesions et least two centimetersin size.
Under questioning, however, Dr. Naeye stated no one had ever asked him to ascertain what Sze lesons
would be on x-ray compared to the size they are onbiopsy or autopsy. Henoted that it depended in part
on the nature of the leson. The portion of the lesion that would show up on x-ray would be the denser
hydinized center of the leson. Thus, thex-ray shadow would be smaller than the actua lesiononaphysica
examination of thelung. Dr. Naeye adso stated, “I don’t think anybody can answer it with certainty” in
referring to the equivalency questions raised on cross-examination. Dr. Naeye did, however, diginguish
between the massve lesons caused by coadescence of the macules from smple coa workers
pneumoconiosis and the massive lesions caused by complicated pneumoconiosis which he identified asa
Separate disease process.

In consdering the totality of the evidence, this tribuna is persuaded that the Claimant has
established the presence of massve lesions as required under the irrebuttable presumption of subsection
718.304(b). While Dr. Naeye was reluctant to speculate as to what Size the massive lesons found on



autopsy would appear on chest x-ray, the lesons in this case were up to two centimeters in diameter,
double the equivalency size of one centimeter as required under subsection 718.304(a). The chest x-ray
readings, as noted above, did not find any evidence of pneumoconioss despite the findings of extensve
bilatera anthracoss onautopsy. Asnoted by Dr. Nagye, x-ray reports are recognized as under-reporting
the presenceof coal workers' pneumoconioss. Thistribund findsthat under the circumstances of thiscase,
the x-ray reports are outweighed by the more probetive findings on autopsy. Initidly, this tribuna notes
that the findings on autopsy of extensive hilateral anthracoss compatible with coa workers
pneumoconios's are more credible than the negative x-ray reports snce the findings of anthracoss are
based on both a gross and micrascopic examination of the miner’s actual lungs. In addition, the x-ray
reports consgstently diagnosed possible tuberculosis while the miner actudly suffered fromaspergillus with
no tuberculosis or cancer present as determined by the autopsy examination.  Thus, very little weight is
accorded the negative chest x-ray readings, although it may be reasonably inferred from the medical
literature referenced by the Court in Double B Mining and Dr. Nagy€e' s explanation for the smdler image
on x-ray that, had the two centimeter lesons disclosed by the autopsy registered onthe x-rays, they would
have measured a least one centimeter in diameter.

Thistribund also notes Dr. Nagy€e' s andysis of the miner’s pneumoconioss was inconsstent. At
one point he agreed that a mgjor abnormality on the autopsy findings has the slicotic lesions that are
definitely evidence of smple coa workers pneumoconiosis. At another point, he sated that the lesons
did not show up on the x-ray reports and, thus, the lesons were not sgnificant in number based on the
negative x-ray reports. However, he did not explain the inconastency with his eerlier satement that the
lesons were present in sufficent degree to condtitute a “mgor finding” on autopsy. Dr. Naeye did
acknowledge that pneumoconiosis is often underrepresented on x-ray reports. Based on the unrdiability
of the x-ray reports, the incongstency of his statements, and inconsiderationof Dr. Naeye' s own Statement
that the x-ray reports often underrepresent the presence of coal workers' pneumoconioss, this tribund
finds Dr. Naeye's andyds of the miner’s pneumoconioss less persuasive than the findings presented by
Dr. Coogan on autopsy. However, his opinion that the lesons were of sufficient sze to qudify as
complicated pneumoconios's under the regulaionsis obvioudy an important poditive indication.

On congderationof dl thesefactors, thistribund finds the initid autopsy finding of massve lesons,
some of which reached two centimeters in diameter, is not contradicted by the other evidence of record
and thisfindingis supported by the actual autopsy findings Furthermore, the Sze of these lesonsinthis case
areat least two centimeters as compared with the lesions just barely larger than one centimeter described
inDouble B. Mining, Inc. Thistribuna finds the two centimeter lesions reported on autopsy equivaent
to the one centimeter large opacities discussed in subsection 718.304(a). Accordingly, thistribund finds
the Clamant can invoke the irrebuttable presumption of death due to pneumoconiosis under subsection
718.304(b). Dr. Naey€'s discussion of the distinction between massive lesions due to complicated
pneumoconiosisand massvelesonsdue to Smple coa workers' pneumoconiossishd pful inunderstanding
the discase etiology. However, the regulation at subsection 718.304 makes no digtinction between lesions
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due to smple coal workers' pneumoconiods or complicated coa workers' pneumoconioss. Under these
circumstances, therefore, thistribuna finds the Claimant is entitled to survivor’s benefits since she

has established the presence of massive lesions under subsection 718.304(b) which are equivadent tothe
requirements set forth in subsection 718.304(a).

Entitlement

Inview of the foregoing, this tribund findsthat Claimant has established the miner’ sdeathwas due
to pneumoconioss under the irrebuttable presumption set forth at Section 718.304(b) as provided in
Section 718.205(c)(3). Accordingly, sheisentitled to survivor's benefits under the Act and applicable
regulations.

Onset of Disability

Benefits are payable from the beginning of the month in which the miner died. 20 C.F.R.
725.503(c). Thus, benefits shal be payable commencing as of December 1, 1999.

Attorney's Fees

Clamant's representative may submit apetition for attorney'sfeeswithin thirty (30) days of the date this
Decision and Order isissued, pursuant to the provisions of 20 C.F.R. 725.365 and 724.366. Copies of
the petition shal be served upon al parties.

ORDER

Paramount Cod Company shdl pay to Claimant, Mally Sexton, widow of JamesG. Sexton, Sr.,
al benefits to which she is entitled commencing as of December 1, 1999,

A
EDWARD TERHUNE MILLER
Adminigrative Law Judge
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Washington, D.C.

NOTICE OF APPEAL RIGHTS: Pursuant to 20 C.F.R. 725.481, any party disstisfied with this
Decison and Order may appeal it to the Benefits Review Board within 30 (thirty) days from the date of
this Decision by filing a Notice of Appeal with the Benefits Review Board at P.O. Box 37601,
Washington, D.C. 20013-7601. A copy of this notice must aso be served on Donad S. Shire,
Associate Solicitor, Room N-2117, 200 Congtitution Avenue, N.W., Washington, D.C. 20210.




